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The Specilal Group on Law held two meetings to discuss the draft
articles of Section 4 of Chapter 4 of the Basilc Law, and drafters

from the legal sector were invited to the meetings. The
following 1s a collatlon of the views expressed by members of
thisg Special Group during the meetings. These views are now

submitted for the reference of the Drafting Committee,

On Artiecle 1:

Members had no objection to this article.

on Article 2:

Members noted that term "other gpecial courts" was obscure as the
reader would not Know what courts the term referred to. A member
sugrested to compile a glossary of common terms in the Basic Law

go that their definitions could be clear at a glance.
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On Article 3:

A member suggested defining the term "final adjudication"™ in this
article so that the definition could apply to the same term used
in subsequent articles.

On Article 4:

A member pointed out that there was no stipulation as to which
courts 'in Hong Kong could interpret the Baegie Law. It was
- propoged that thils article specify that "the court of finel
appeal of the HKSAR shall have the right to interpret the Basic
Law".



‘On Article 5:

1.

A member pointed out that under the present legal system, a
cage involving an act of state could be Jjudged by the courts
only 1f that act of state affected the rights and interests
of the people; under other circumstances, the courts had no
right to Judge the legitimacy of any act of state. The
member also held that the courts should c¢onsult +he Chief
Executive 1if they were not sure whether they should handle
certain cases or not.

A member wag dublous about paragraph 3 of the note and asked
if the sentence " the Chief Executive shall be . consulted"
meant that the Chief Executive "must be" consulted or "may
be" consulted. In additilon, a member asked about the
definition of '"the Central Government' and wondered if state
organisations were included.

A8 regards the difference between an '"act of state” and a
"fact of state", a member pointed out that the courts could
obtain a certificate from the executive authorities, whieh
proved that a certain matter was an "act of state"; but the
courts could decide on its own whether a matter was a '"fact
of state"™., In other words, the courtg had a certain extent
of Jurigdiction over only the "acts of state" but not the
“"facte of state". The courts had to accept the Government's
certification regarding the "facts of state",

A member noted that since within the common Law framework
the courtse' handling of the "facts of state" and "the acte
of state" was already provided for under the present Hong
Kong 1legal system, a provision under the Basic Law
stipulating <the maintenance of the present legal system
would suffice,

However, a member maintained that there should be clear
stipuletions as to how the c¢ourts would handle casges
regarding '"facte of state” and "acts of state", and it

should be specified who or what departments would have the
power to iesue certificates regarding “facts of state" and
what the SAR courts were supposed to do after receiving the
certificates, Another member proposed that the definitions
of -a '"fact of state” and an "act of state" as well as the
arrangement for handling caseg of such nature be listed out
in an appendix to the Basice Law. '

A member wondered 1f the Chief Executive who was to be
elected by Hong Kong people would be impartial in i1ssuing
certificates regarding the "facte of state"? But there were
members who sald that they would feel anxious if only the
Central Government would be involved in the dissue of

certificates regarding the "facts of state".
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7. A member raised the following three points: 1) Article 5
should specify that the future Jurisdiction of the SAR
courts would be in accordance with the laws of Hong Kong:
should disputes arise, they would be referred to the Basic
Law Committee for settlement; 2) The Central Government
could authorise the SAR courts to handle certain special
cases, e.g. those which partly involved defence and foreign
affairs; 3) as to the more serious cases that 1nvolved
defence and foreign affairs, the Drafting Committee should
congider how the SAR could refer them tTo the Central
Government.

8. The following points were raised by another member: 1) The
provisiong regarding the Jjurisdiction of the SAR courts
should not be too detailed lest they should lack flexibility
in the future; 2) Any organisations of the Central
government set up in the SAR should be under .the
Jurisdiction of the SAR courts and should not be subject to
any priviledged treatment; 3) The operation of Hong Kong
courts after 1997 should be the same as that before 1997:
4) The HKSAR courts should be allowed to decide whether =&
case Involved defence and foreign affairs; and since Hong
Kong and China had two distinct Jurisdictions, any conflict
of laws should be settled in accordance with this principle.

on Article 6:

Members had no-objection to this article.

Oon Article 7:

A member pointed out that the membership, terms of reference,
ete. of the "independent commission" mentioned in this Article
were not elaborated on. It was proposed that these 1issues be

stipulated in an appendix.

On Article 8:

A member held that the word "miebehaviour" had to be defined, but
another member maintained that 1t was difficult to define this
kind of words, and that the word was already used in the Royal
Instructions,



On Article 9:

A member asked 1f the phrasge '"chief judges of the court of final
appeal and the supreme court of the HKSAR" included Judges
invited from overseas who are serving on a temporary basis.
Members found that the Consultative Committee's interpretation of
thie article gceemed to be different from that of the Drafting
Committee. It was suggested that this article be clearly
explained. In eddition, a member noted thet the appointment and
removal of other Jjudges ©f the - ~ama court and of the Judges
regiconal courts were not mentloned 1rn This Article.

On Article 10:

A member pointed out that the phrase "the previous system of
appointment and removal"™ was obscure, and it was not clear which
point of time the word "previous" referred to. A member
suggested replacing the phrase with "the system before the
establishment of the HKSAR", but another member expressed
reservations about this suggestion on the ground that in some
articles 1n the Basic Law, the terms "previous"™ ‘or Texisting"
referred to the time before 1997 whereasg in other articles, they
pointed +to 1984 when the Joint Declaration was signed. A
member proposed that the present syetem of appointment and
removal of Judicial offlcers be clearly written down, and the
article could Just stipulate that this system would remain in
force after 1997.

On Article 11:

Members had no objection to this article.

On Article 12:

A member pointed out that the word "before" was too vague.
Begldes, the present c¢ivil service was undergoing constant
changes, in faet 1t wae changing for the worse; if such & system
developead into a very unreasonable system by 1997, would the
system be retained and treated as the norm? A member held that
the Basic law should avoid using such ambiguous term. Another
member proposed that the Bagic Law should have clear indication
as to in whilch articles the term "ﬁrevious"/"existing" referred
to +the system before 1997, and in which articles it referred
to that before 1984, However, a member maintained that these
terms used 1in the Basic Law should always refer to the systems
‘before 1997 ingtead of those of 1984 (when the Joint Declaration
wag signed).
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On Article 13:

A member pointed out that the artIcle only provided for the
economic protection of judges and other judicial officers who
retTired, but there wag no proviegion for the financial
independence of incumbent judges and other judicial officers. A

member suggested all the articles that were provisional but not
permanent in nature should be listed in a separate section.

On Article 14:

Members had no objection to this article.

On Article 15:

Members had no objection to this article.

On Article 16:

A member suggested i1ncorporating the international covenant
regarding rights of inhabitante into the Basiec Law:; ..in order to
prevent the Bagic Law from being too lengthy, the articles of the
international covenant could be lsgid down as an appendix. Other
members added that by listing out the rights and duties of the
inhabitants, future conflicts could be avoided,

on Articié 17:

Membere had no objection to this article.

On Article 18:

Members had no objection to this &rticle.
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